
IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, SONITPUR        
AT TEZPUR 

 
PRESENT : Sri P. C. Kalita, 
    Assistant Sessions Judge,      
   Sonitpur, Tezpur. 
 
 

SESSIONS CASE NO. 79 OF 2012 
GR Case No. 2383/ 2010 

Under Sections 457/376/511 of Indian Panel Code 
 
 State of Assam     
 

–Versus – 
 

Md. Arfan Ali @ White 
Son of Late Dehnur Ali 
Resident of No.1 Itakhola 
PS –  Sootea 
Dist – Sonitpur, Assam  …….   Accused Person 

        
 

ADVOCATES APPEARED 
 
 
For the State     :  Sri Mahendra Bora,  
        Additional Public Prosecutor 
 
For the accused person  :  Md. M. Islam 
   Advocate 
 
Date of evidence    : 08– 04– 2013, 05– 10– 2013  

29– 03– 2014, 28– 10– 2014  
      27– 11– 2014 & 21– 05– 2015 
   
Date of Argument    : 20– 07 – 2015 
 
Date of Judgment    :  03– 08 – 2015 

 
 

J   U  D  G    M   E  N   T 

 

  The prosecution case, inter-alia, in brief, is that informant victim  

lodged an ejahar in the Itakhola OP, under Sootea PS alleging that on 13-12-

2010, at about 9-30 p.m., accused Arfan Ali entered into the house of Binod 

Ghatowar ( her maternal uncle) and attacked her maternal uncle and thereafter, 

entered into her sleeping room, removed her wearing clothes and attempted to 
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commit rape on her, but somehow, she managed to escape herself from the 

attack of the accused person.  

 

2.   After receiving the aforesaid ejahar, the I/C of Itakhola Out Post, 

made a GD Entry and on the basis of said GD Entry by forwarding the ejahar to 

O/C, Sootea Police Station for registering a case. Accordingly, the O/C of Sootea 

PS registered a case, bearing Sootea Police Station Case No. 153/2010 u/s 

457/376/511/506 of IPC. During the period of investigation, the Investigating 

Officer produced the court for recording her statement before the Court. After 

conclusion of investigation, the Investigating Officer submitted the Charge sheet 

against the accused u/s 457/376/511 of IPC.  

 

 3.  After appearance of the accused, the learned Chief Judicial 

Magistrate, Sonitpur, Tezpur, committed the case to the learned Sessions Judge, 

Sonitpur, Tezpur and thereafter, the case was made over to this Court for 

disposal. Accordingly, this Court took up the trial of the case. Considering the 

materials available on case record and case diary, the charges were framed 

against the accused under Sections 457/376/511 of IPC. Then the contents of 

charges were read over and explained to the accused, to which he pleaded not 

guilty and claimed to be tried.  

 

4.  In order to bring home the charges, the prosecution has examined 

as ,many as 8 (eight) PWs, including the informant-cum-victim. Then, the 

accused has been examined u/s 313 CrPC. The pleas of the accused are of total 

denial and he has declined to adduce any defence evidence.   

 

5.    Points for determination : 

 

(1)  Whether the accused person, on 13-12-2010, at about 9-30 

p.m., at night, committed lurking house trespass by breaking the door 

and entered into the house belonging to Sri Binod Ghatowar, uncle of the 

informant, which used as a human dwelling in order to commit the 
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offence of attempt to commit rape and thereby committed an offence u/s 

457 of IPC  ? 

 

(2)  Whether the accused person, on the same day, and same 

time, attempting to commit rape on the informant and in such attempt, 

the accused did certain act ( wearing apparels of informant were torn 

when the informant was sleeping) towards the commission of such 

offence, and thereby committed an offence u/s 376/511 of IPC  ? 

 

Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence and the materials available 

on the case record. Heard argument of both sides. Now, let us examine the 

evidence of the PWs to decide the case at hand.  

 

7.  PW-1, Krishna Ghatowar, stated that he knows the accused 

person, but does not know personally the victim girl. The incident took place one 

year back and at that time, he was the President of Nagsaka Gaon Panchayat. 

Both the parties of this case met together in the compound of his Panchayat 

office to settle the dispute. He was not present in the meeting and therefore, 

does not know what happened.  

 

8.  PW-2, Haren Nahakia, stated that he does not know the accused 

person. The victim girl is his daughter and at the time of occurrence, she was 15 

years old. The incident took place about 1 ½ / 2 years back. He was present at 

the time of occurrence. His victim daughter went out with her friends for roaming 

and thereafter, where she went out, he does not know. He does not know about 

any incident, if occurred. Her victim daughter was already married in Biswanath 

Chariali.  

 

9.  PW-3, Bhaijan Ahmed, stated that he knows both the parties of 

this case. The Chowkidar of his tea garden brought the victim girl and used to 

stay together in the house of his tea garden. The Chowkidar introduced the 
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victim girl to be his own family. In his absence from the tea garden, his maternal 

uncle Arfan @ White used to look after the tea garden. On the day of 

occurrence, he went to Tezpur handing over the responsibility of the tea garden 

to his maternal uncle. Next day, while he returned to the tea garden, the nearby 

people told him that the accused person having liquor went to the house of the 

Chowkidar and threatened him. The neighbours lodged an ejahar at the police 

station thinking that the accused person went to assault the victim staying at the 

house of the Chowkidar. He did not meet the victim girl after the incident.   

 

10.  PW-4, Smt. Barnali Ghatowar, stated that she knows both the 

parties of this case. Incident took place about three years back. At the time of 

occurrence, they were working as labourers in the tea garden of accused‟s 

nephew. Accused person and they used to reside in the house of the tea garden. 

On the night of occurrence, at about 9 p.m., she, her husband, her minor 

children and the informant –victim were at their house. At that time, the accused 

person came to her residence seeking a man of his nearby people and asked 

them to open the door. The accused person came after having liquor. She 

opened the door then, the accused person told her that he would stay there over 

the night. The accused offered her husband Rs.100/-. Her husband told the 

accused person to go out. Thereafter, the accused person told her that he would 

give him Rs.300/- and will come regularly for playing cards. Then, the accused 

person closing the door by pretending as sleepy, sat down there. Then she went 

out seeking help from the neighbours and not having any response, she hidden 

herself under the Banana tree in the back side of her house. Her husband also 

went out and told her that accused went to the girl. The accused person torn out 

the wearing apparels of the victim girl. The victim girl also went out from  the 

house and took shelter in a nearby house of Behari community. Her husband 

called her in-laws and made calls to the neighbours, then the accused person 

threatened them.  

  

11.  PW-5, Binod Ghatowar, stated that he knows both the parties of 

this case. The incident took place about three years back in the Itakhola tea 

garden, in the house of Bhaijan. At the time of occurrence, he was working as 
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labourer in the tea garden. On the day of occurrence, he, his wife and the victim 

girl were in his house and at about 10/11 p.m, the accused person came to her 

residence in search of a man nearby her house. Then, he asked the accused 

person, who he is and what he wants. Then, the accused person asked him to 

open the door, he then opened the door and asked him to sit in the house. The 

accused person told him that he would stay over the night at his home, but he 

objected his stay. In spite of his protest, the accused stayed there and offered 

him Rs.100/- and asked him to stay over the night at his home. He strongly 

objected the accused person staying at his home. The accused person then, 

went to the victim girl and removed her wearing apparels and finding everything 

OK, sat down and remained there. His wife went out to call the neighbours then 

the accused person went to the victim girl and removed her wearing apparels. 

He went to telephone her to the owner of the tea garden then the accused 

threatening them, went away.  

 

12.  PW-6, the victim girl, stated that she knows the accused person. 

The incident took place about 4/5 years back in the house of her maternal uncle 

Binod Ghatowar, while she used to stay there. Her own house is at Behali. At the 

time of occurrence, her maternal uncle took her to his house to look after his 

children. On the night of occurrence, at about 10 p.m., she was sleeping. At that 

time, accused person came to her maternal uncle‟s house and asked her to open 

the door. Not opening the door, the accused person by breaking open the door, 

entered into the room and sat on a chair near the door so that nobody can go 

out from the home. The accused person tendered Rs.100/- to her maternal uncle 

asking him to allow him to stay with her. Then, her maternal uncle and aunt 

went out to call the neighbours. Then the accused person went to her sleeping 

room and looked at her face and told that everything is right. The accused 

person put off his wearing apparels and also removing her wearing apparels, laid 

his hands on her chest and made attempt to commit bad acts on her. Accused 

person caught hold her, then she kicked him and somehow managed to escape 

from the accused person. Then, the neighbour people assembled and kept her 

hiding in a nearby house. Then the accused person fled away from there. She 

told the neighbours about the incident. Next day, she and her maternal uncle, 
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aunt and also Mahila Samity went to the Panchayat to inform about the incident. 

The Panchayat people asked them not to lodge ejahar and the accused person 

beg pardon before the public telling that he would not do such acts in future. 

Then, they lodged an ejahar at the Police Station. She sustained minor injury. At 

the time of occurrence, she was 16 years. Police recorded her statement through 

the Court. Police seized her wearing apparels whereon she put her thumb 

impression.  

 

13.  PW-7, Naren Sonowal, SI of Police, (IO) stated that on 15-12-

2010, he was serving as in-charge at Itakhola OP under Sootea PS and on that 

day, he receiving an ejahar from the victim girl, made a GD Entry No.266, dated 

15-12-2010, and he took up the matter for investigation. The victim girl and 

father being available at the police station, he recorded their statements. Then, 

he rushed to the place of occurrence. He prepared a sketch map of the place of 

occurrence. He recorded the statement of Binod Ghatowar No.1 Itakhola, sent 

the victim girl to the Court for recording her statement u/s 164 CrPC. The 

accused person being appeared before the police station with bail order, he was 

released on bail. He seized the wearing apparels of the victim girl. After 

completion of investigation, he laid charge-sheet u/s 457/376 IPC against the 

accused Arfan Ali. Ext. 1 is the ejahar, Ext. 7(1) is his signature with 

endorsement. Ext. 2 is the sketch map and Ext. 2(1) is his signature. Ext. 3 is 

the seizure list and Ext. 3(1) is his signature thereon. Ext. 4 is the charge-sheet 

and Ext. 4(1) is his signature thereon.  

 

14.  PW-8, Sri Kiran Lal Baishnab, the then Judicial Magistrate, 1st 

Class, Tezpur stated that on 04-01-2011 he was serving as Judicial Magistrate, 

1st Class, at Tezpur and on that day, he was entrusted upon to record the 

statement of the victim girl u/s 164 CrPC and accordingly, he recorded her 

statement and forwarded the case record to the Bench Assistnat for taking 

thumb impression of the victim. Ext. 5 is the 164 CrPC statement and Ext.5(1) is 

his signature thereon. Ext. 6 is the order, dated 04-08-2011, of the learned 

Judicial Magistrate Smt. B. Sarma. Ext.7 is his order dated 04-01-2011 and 

Ext.7(1) is his signature thereon.  
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Delay in lodging the FIR :  

   

15.  From the ejahar, Ext.1, it is seen that the incident took place on 

13-12-2010, at about 9-30 p.m., ( at night), but the ejahar was lodged on 15-12-

2010. Thus, it appears that there was about two days delay in lodging the 

ejahar. The informant-victim in the ejahar stated that on 14-12-2010, she went 

to Itakhola OP for lodging an ejahar, but on her way to OP Sri Krishna Ghatowar, 

President of Itakhola Panchayat asked her not to lodge any ejahar and in case of 

lodging the ejahar, the President threatened her to kill. The informant-victim in 

her statement recorded u/s 164 CrPC stated that next day of the occurrence, she 

along with her elder brother and maternal uncle went to police station for 

lodging the ejahar, but the women of the village restrained them and forced 

them to enter into the Panchayat office.  

 

  PW-1 Sri Krishna Ghatowar, the then President of the Nagsanka 

Gaon Panchayat, stated that there was a meeting between the parties of this 

case at the compound of the Nagsanka Gaon Panchayat office. It is, thus, seen 

that the prosecution has been able to prove the cause of two days delay in 

lodging the ejahar.  

 

Legal position :  

Attempt to rape :  

16.  Rape 

   Section 375 IPC defines „rape‟ as under : 

   

  S. 375. A man is said to commit “rape” who, except in the under 

circumstances falling under any of the six following descriptions : -  

  First – Against her consent 

  Secondly – Without her consent.  

  Thirdly – With her consent, when her consent has been obtained 

by putting her or any person in whom she is interested in fear of death or of 

hurt.  
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  Fourthly – With her consent, when the man knows that he is not 

her husband, and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married.  

 

  Fifthly – With her consent, when, at the time of giving such 

consent, by reason of unsoundness of mind or intoxication or the administration 

by him personally or through another of any stupefying or unwholesome 

substance, she is unable to understand the nature and consequences of that to 

which she gives consent.  

 

  Sixthly – Without or without her consent, when she is under 

sixteen years of age.  

 

  To constitute an offence u/s 376 IPC, the prosecution must prove 

the following essentials :  

 

   (1) he had sexual intercourse with a woman ; (a) if the 

woman is below sixteen consent or willingness on her part would be irrelevant, 

except when the victim is his wife ; if the victim not united by wedlock with 

accused be sixteen or above, the Court is to find on evidence that there was no 

willing participation or active consent on the part of the victim woman.    

 

17.  Here, PW-6 is the informant–cum-vital witness in the present 

case. Her depositions is that on the day of occurrence, at about 10 p.m., at 

night, she was sleeping. At that time, accused person came to her maternal 

uncle‟s house and asked her to open the door. Not opening the door, the 

accused person by breaking open the door, entered into the room and sat on a 

chair near the door so that nobody can go out from the home. The accused 

person tendered Rs.100/- to her maternal uncle asking him to allow him to stay 

with her. Then, her maternal uncle and aunt went out to call the neighbours. 

Then the accused person went to her sleeping room and looked at her face and 

told that everything is right. The accused person put off his wearing apparels 

and also removing her wearing apparels, laid his hands on her chest and made 
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attempt to commit bad acts on her. Accused person caught hold her, then she 

kicked him and somehow managed to escape from the accused person. Then, 

the neighbour people assembled and kept her hiding in a nearby house. Then 

the accused person fled away from there. 

 

  In her statement recorded u/s 164 of CrPC ( Ext.5), the victim girl 

stated the aforesaid facts.  

   

  PW-6 was subjected to grilling cross-examination by the defecne, 

but the material portion of her evidence remained intact.  

 

  PW-4, maternal aunt of the victim girl, has supported the 

testimony of PW-6 that the accused person entered into her house, offered 

Rs.300/- to her husband asking him ( her husband) to allow him to say at his 

home and the accused person by pretending as sleepy, closing the door sat 

down in the house. This PW-4 stated that her husband went out from home 

saying her that accused person went to the victim girl and torn out her wearing 

apparels by dragging.  

 

  PW-5, maternal uncle of the victim girl, stated that at the relevant 

time, the accused person entering into his house, offered him Rs.100/- and 

asked him to stay over the night at his home. In spite of his strong protest, the 

accused person forcibly stayed there. The accused person went near the victim 

girl and dragged her wearing apparels and told that everything is right. When 

her wife went out from home, the accused person again went to the victim girl 

and removed and torn out the wearing apparels of the victim.  

 

  During cross-examination, this PW-5 stated that while he came 

out from the house, the victim was shouting that accused person torn out her 

wearing apparels.  

 

  PW-7 (IO), during investigation, seized the wearing apparels of 

the victim girl. The IO has proved the ejahar ( Ext.1) and seizure list as Ext.3.  



 

 

10 

 

 

  PW-8, learned Judicial Magistrate, 1st Class, Tezpur has proved the 

164 CrPC statement of the victim girl as Ext.5.  

 

  From the testimony of PW-6 (victim) that on the night of 

occurrence, at about 10 p.m., the accused person entered into her sleeping room 

and thereafter by putting off his clothes and also by removing the clothes of the 

victim, laid hands on her chest and made attempt to do bad acts, is found 

trustworthy and convincing.   

 

  In this connection, the decision reported in 1997 (7) SCC 677 

may be referred.  

 

  Apart from the trustworthy evidence of the prosecutrix herself 

there are several circumstances which corroborates the prosecutrix evidence and 

makes her statement wholly reliable.  

 

  There is no evidence on record to show that there was previous 

enmity between the parties for which the informant –cum- victim (PW-6) filed 

this case against the accused person. In this respect, this PW-6, during cross-

examination, has denied the defence suggestion that at the instigation of her 

maternal uncle and AATSA Members, she lodged this ejahar.  

   

Lurking House trespass by breaking the door : ( u/s 457 IPC) 

   

18.  PW-4 Smt. Barnali Ghatowar stated that at the relevant time, 

accused person came to her residence and asked her to open the door. Then, 

she opened the door.  

   

  PW-5, another prime witness, stated that on the night of 

occurrence, at about 10/11 p.m., accused came to his residence seeking a man 

of his nearby people. Then, he asked the accused who he is and what he wants. 

Accused then asked him to open the door and he then opened the door.  
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 PW-6, the victim girl, stated that at the relevant time, accused 

person came to the residence of her maternal uncle and asked them to open the 

door and when the door was not opened, the accused person by breaking open 

the door, entered into the house.  

 

Thus, it appears that PWs-4 and 5 have deposed in the same line 

whereas victim (PW-6) has made contradictory statement.  

 

The other PWs 1,2,3, 7 (IO) also do not support at all the story of 

lurking house trespass by breaking open the door. It is, thus, seen that there is 

lacking of ingredients u/s 457 IPC.  

 

19.    In view of the above discussions and considering all aspects, I hold 

that the prosecution has proved the case u/s 376 r/w Section 511 IPC against the 

accused person, beyond all reasonable doubt and has failed to prove the case u/s 

457 IPC against the accused. Hence, I convict the accused person u/s 376 r/w 

Section 511 IPC and acquit him from the other charge.  

 

   Considering the gravity of the offence, it is held that the accused is 

not entitled to get the benefit of the provisions of law.  

 

   I have heard the accused /convict on the point of sentence in view of 

the provision of Section 235(2) of CrPC. The accused/convict submits that he is a 

poor businessman having his wife and minor children to look after.  

 

   However, considering the facts and circumstances of the case and 

also considering the circumstances of the accused/convict, I am of the considered 

view is that the imposition of minimum sentence will meet the ends of justice. 

Accordingly, I sentence the accused / convict to suffer SI for 7 (seven) years and to 

pay a fine of Rs.5,000/- ( rupees five thousand) only i/d to suffer SI for another 6 

(six) months. 
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    The fine amount, if realized, be given to the victim of this case     

(PW-6) as compensation and if not realized, the terms of imprisonment shall run.  

 

  The bail bond stands cancelled.  

 

  The seized articles, if any, be destroyed in due course of time.  

 

  The period of detention already undergone by the accused shall stand 

set off in view of the provisions of section 428 CrPC.  

 

   Furnish a free copy of the judgment to the accused/convict u/s 363 

(1) of CrPC.  

 

17.   Send a copy of the judgment to the learned District Magistrate, 

Sonitpur, Tezpur, as per Section 365 of CrPC.  

 

20.    The case is disposed of accordingly.  

 

           Given under my hand and seal of this Court on this day, the 3rd 

day of August, 2015.  

 
(P.C. Kalita) 

Assistant Sessions Judge, 
Sonitpur : Tezpur. 

Dictated and corrected by me. 
 
 
  

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur 
 

 
Dictation taken and  
transcribed by me : 
    
    

(J. K Muru) 
Steno. 
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A  P  P   E   N  D   I   X 

 

Prosecution witnesses : 

 

PW-1     :  Krishna Ghatowar 

 PW-2     :   Haren Nahakia 

 PW-3     :   Bhaijan Ahmed 

 PW-4     :   Barnali Ghatowar 

 PW-5     :   Binod Ghatowar 

 PW-6     :   the victim girl 

 PW-6     :   Naren Sonowal, IO 

 PW-8     :   Sri K. L. Baishnab, Judicial Magistrate 

 

 

 

  

Defence Witness    : Nil  

Court Witness     : Nil  

 Prosecution Exhibits    :   

   

  Ext.1    :   Ejahar 

  Ext.2    :   sketch map 

  Ext.3    :   Seizure list 

  Ext.4    :   Charge-sheet 

  Ext.5    :   Statement u/s 164 CrPC 

 

Material  Exhibits    : Nil 

Defence Exhibit    : Nil 

Court Exhibit     : Nil 

Exhibit produced by witness   :  Nil 

 

           (P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 


